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Arbitration insights

ADR DOES NOT MEAN SPLITTING THE BABY
RYAN BOYLE & SUSAN D. LEWIN
AMERICAN ARBITRATION ASSOCIATION

A recent report by the
American Arbitration
Association® dispels
corporate counsels’
longstanding misperceptions about the
nature of monetary
awards in arbitration
decisions.

W

hen it
comes
to arbitration
decisions, there is a
common perception
that the monetary
awards given out will
involve a compromise
– splitting the baby
(or the difference), as
it’s known. The RAND
Institute for Civil Justice,
a unit of the RAND
Corporation – a notfor-profit organization
studying policy and
decision-making – polled
121 corporate counsel and
reported that more than
70 percent of them believe
that arbitrators are less
likely than a judge or
a jury to decide strongly
in favor of one side or the
other. However, the data

does not bear this belief
out. In fact, the American
Arbitration Association
(AAA®) reports that

misperceptions reported

a whopping 94.5 percent

refutations based on the

of AAA-International
Centre for Dispute
Resolution® (ICDR®)
awards are in favor of one
party or the other.
Although the data
clearly shows that
splitting the difference
is not standard practice
in actual arbitration
decisions, the perception
persists that awards
are compromises.
In order to counteract
this erroneous belief,
it is important to recognize why it endures.
The data also suggests
that the myth of arbi-

in the RAND study
regarding arbitrators’
decisions, followed by
AAA’s data.
Corporate counsel
perception: “Arbitrators
who are ‘industry
experts,’ i.e., not lawyers
or judges … were viewed
as not being accustomed
to making ‘hard
decisions’ the way
judges are.”
The reality: In fact,
87 percent of the AAA
Commercial Panel of
Arbitrators are attorneys
and former judges. And
the specialty AAA
Judicial Panel is com-

The reality: Since
parties in arbitration
generally do not want
to compromise on the
monetary worth of their
claims, offering middleof-the-road awards
may actually damage
arbitrators’ reputations
and future business.
And a study analyzing
the judicial behavior of
arbitrators repeatedly
appointed to arbitrate
investment cases
concluded that “repeat
arbitrators display no
biases and no tendencies
to ‘split the difference.’”
All AAA-ICDR®
arbitrators must
adhere to the high
ethical standards of
the codes of ethics
for their fields, which

trators splitting the

posed of more than 321

difference is often

former state and federal
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the AAA and an American
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any awards without
thorough consideration
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The arbitrator ruled clearly in favor of one side or the other in an
overwhelming majority of cases.
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